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The Education and Training of the 


Practising Lawyer in England 
by G.S.A. Wheatcroft* 


Professor of English Law in the University of London 


May I start by drawing attention to one limitation of my subject. 
I speak only of England and Wales and not of Great Britain. Scotland 
and Northern Ireland have their own different legal systems on which 
I am not qualified to speak. The Scots system in particular is quite 
different from ours. 

In view of the fact that my time is limited, may I also ask liberty 
to omit minor qualifications and generalise, so that when I say 
“always” I mean “almost always” and when I say “never” I mean 
“hardly ever.” 

What I have to say falls conveniently into three main topics. First 
the present organisation of the legal profession in England, as in order 
to appreciate the merits or demerits of the present system of training 





* An address before the joint session of the National Conference of Bar Examiners 
and the Section of Legal Education in Washington, D.C., August 30, 1960. 


3 





one has to see for what one is training. Second, the present methods 
of education and training persons entering the legal profession, and 
third, those aspects of our educational and training methods which are 
currently under criticism and discussion and the lines on which they 
may well be modified in the future. 


THE PRESENT ORGANISATION OF THE LEGAL PROFESSION 

Practising lawyers can be divided into four main groups: 

(1) Judges and other persons holding judicial offices, 

(2) Practising members of the Bar, who are sub-divided into 
Queen’s Counsel and junior barristers; these all practise individually 
and are not permitted to work in partnerships, 

(3) Solicitors in ordinary practise who may practise either indi- 
vidually or as partners in a firm, 

(4) Employed barristers or solicitors; examples of these are: 
academic teachers of law, many government employees who handle 
legal problems for various departments of the government, lawyers 
employed by large business firms as general advisers, and solicitors 
who are employed by other solicitors. A barrister may not be em- 
ployed by another barrister or by a solicitor. 


THE ENGLISH JUDICIARY 


The first three categories require some further explanation. Per- 
sons holding judicial appointments fall into two main groups. First of 
all there are judges of the High Court, Lords Justices of the Court of 
Appeal, and legal members of the House of Lords. These comprise the 
higher judiciary of England and there are about sixty of them. The 
next class includes a large number of holders of lesser judicial offices, 
Official Referees, Masters and Registrars of the High Court, County 
Court Judges, Judges of Criminal Crown Courts, Stipendiary Magis- 
trates, Registrars of County Courts, Judge Advocates for Courts Mar- 
tial, and various others. There are, in all, 325 of these. There are also 
about 15 full-time judicial appointments as chairmen or members of 
special tribunals and a certain number of judicial offices, such as 
Recorders of Boroughs, are held as part-time appointments by bar- 
risters in practise. 

Appointments to the judiciary are normally made by the Lord 
Chancellor who selects suitable persons of middle age (usually be- 
tween 45 and 60) who are successful practising lawyers at the time of 
their appointment. All the higher judicial posts and most of the lesser 
judicial posts may only be filled by barristers. A few of the lesser posts, 
such as that of a Chancery Master (I was one), may be filled by prac- 
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tising solicitors. In selecting a person for judicial appointment, it is the 
invariable rule to look for a practitioner. The academic lawyer is not 
considered eligible for judicial office. 

It has now become an almost invariable rule to take no account 
of political affiliations in selecting a man for judicial office. Fifty 
years ago this was by no means so. 

I should make one qualification to my last remark. A great deal 
of our less important criminal work is dealt with by Justices of the 
Peace who are unpaid men or women of standing in the locality and 
who act as Magistrates in an honorary capacity. No legal qualification 
is needed, although lawyers are eligible. I am myself one. But here 
political considerations do enter into many appointments to the Magis- 
trate’s bench as many of these are selected from prominent local poli- 
ticians and an endeavour is made to hold the balance on a local bench 
fairly between the two main political parties. 

A person appointed to judicial office normally stays there (unless 
promoted to a higher judicial office) until he dies or retires. Only 
rarely does anyone resign except on grounds of ill-health. Here, again, 
I was an exception in retiring from a Mastership to become a Pro- 
fessor. It is unheard of for a person who has held high judicial office 
to go back to ordinary practise. 

All holders of judicial office, except the Lord Chancellor himself 
and lay magistrates, are expected to keep out of politics and they are 
limited fairly strictly in their outside activities. For instance, a Judge, 
even a minor one, may not hold a directorship in a company. On the 
other hand, they have very considerable security of tenure; the higher 
judiciary can only be removed by a resolution of both Houses of 
Parliament (the last case when this happened was 150 years ago) and 
the others only on good cause shown to the Lord Chancellor. The Lord 
Chancellor himself is in a special position as he is a member of the 
government and the administrative head of the legal system. He may, 
from time to time, take part in legal sittings of the House of Lords 
but usually his political and administrative work prevents him from 
devoting much time to this. 


THE ENGLISH Bar 

Members of the Bar have a right of audience in practically every 
court in the country. In the High Court, Court of Appeal and House of 
Lords, they have an exclusive right. In the lower courts, they share 
the right of audience with solicitors. In a few specialised tribunals 
other professional men may appear. For instance, chartered patent 
agents may appear before the Comptroller of Patents and it is quite 
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common for accountants to appear before the Commissioners who hear 
taxation cases at first instance. In both cases, however, if an appeal is 
taken to a higher court, only a barrister may appear. 

Except in a few special cases a barrister may not accept instruc- 
tions direct from a client. He may only do so through a solicitor. He 
thus depends for his livelihood on there being solicitors who regard 
him as a person suitable to instruct in some particular class of case 
and it is unprofessional for him to do anything which would be 
regarded as advertising or touting for work. He is discouraged from 
having close social contacts with solicitors and is expected to obtain 
his work solely on his legal reputation. Although he cannot practise in 
partnership or employ another barrister, it is customary for barristers 
to group themselves together for office purposes in particular “cham- 
bers” and each group will employ a clerk who will make their 
appointments and deal with all business arrangements, including nego- 
tiating fees with the solicitors who instruct the members of his cham- 
bers. A barrister’s clerk has no legal qualifications, but his ability and 
reputation with solicitors are often vital elements in the success—or 
lack of success—of the barristers who employ him. 

When a barrister of good reputation has been practising for ten 
years or more, he may apply to the Lord Chancellor to be appointed 
a Queen’s Counsel (Q.C. for short). Every year the Lord Chancellor 
appoints a limited number of additional Q.C.s and will select these 
applicants whom he considers most worthy of the position. Q.C.s are 
expected to charge higher fees than junior counsel, but they are not 
normally permitted to appear in court without a junior appearing 
with them, nor may they settle documents except in consultation with 
a junior. Hence a Q.C. will handle many fewer cases per year than he 
did as a junior, but will get higher fees for each individual case. 
Originally a Q.C., as his name implies, was retained as a Crown lawyer 
in any case in which the Crown wanted to brief him; this tradition is 
now obsolete. 

The main task of barristers is to appear in court. They also fre- 
quently advise, in writing or in conference, on points of law and 
settle documents of complexity. Practically every barrister specialises 
in some section of the courts or some branch of the law. Some limit 
themselves largely to criminal cases, others to Chancery cases or 
Divorce cases; others specialise in work that does not so frequently 
come to court, such as company law or taxation law where large fees 
can be earned by advising and settling documents. 

The English Bar today has about 2,000 practising members, of 
whom approximately 190 are Q.C.s; but only some 1,200 of this total 


6 








are in full practise. In addition there are many members of the English 
Bar who do not practise in England; a large number are from Com- 
monwealth countries who came here to become English barristers and 
then went back to practise in their own countries. Many others be- 
come barristers with no intention of practising anywhere. In former 
days, to become a member of the Bar was a normal education for a 
young gentleman with means who intended to take up political or 
public life. With present high taxation, this type of individual is now 
a rarity, but there are still a number of people who become members 
of the Bar with no intention of practising and who go into business or 
government service as soon as they are called to the Bar. 


THE ENGLISH SOLICITOR 


The solicitor is the legal adviser of the ordinary member of the 
public. Whilst barristers are concentrated mainly in London and a few 
big provincial towns, solicitors will be found all over the country. They 
have to be prepared to undertake all normal types of legal business; 
much of their work concerns property transactions; they make wills 
and obtain probate of them; they form and administer trusts; they 
carry out many commercial and company transactions, and often act 
as business advisers and company directors. To most of them, litigation 
is only a small part of their practise, although a number do specialise 
as advocates in the lower courts. In the High Court, however, they 
have no right of audience and if a client comes to a solicitor with a 
litigious matter involving the High Court, then the solicitor will have 
to instruct a barrister to draw the pleadings, advise on evidence, and 
ultimately conduct the case in court. There is a traditional division of 
work between the two professions; the solicitor sees the witnesses and 
takes full statements from them and generally prepares all the docu- 
ments and papers for the barrister. The barrister is not normally per- 
mitted to interview a witness other than his own client before the 
hearing. Up till the time of hearing the solicitor will be generally 
responsible for most of the preparation for trial, but at the trial the 
barrister takes over command and conducts the case, the solicitor 
being responsible for producing the witnesses and documents at the 
right time and making suggestions. 

In most important cases in the High Court a Q.C. will be em- 
ployed as well as a junior barrister and frequently there will be two 
solicitors as much High Court litigation is centralised in London so 
that a client who employs a provincial solicitor will have to have a 
London solicitor acting as his London agent as well. Hence one com- 
monly sees a team of at least two barristers and two solicitors going 
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into court on either side, accompanied by junior clerks. In some cases 
the team may be even larger, as more than two counsel may be em- 
ployed. 

There are approximately 19,000 practising solicitors in England, 
some of whom practise in large firms in the big towns, others in smaller 
firms (two or three men partnerships) and a number, mostly in small 
towns, on their own as individuals. As the general legal adviser of the 
ordinary client, the solicitor will deal with most of the legal work 
which a client brings in (except High Court litigation) without refer- 
ence to a barrister. But whenever some difficult legal problem arises 
on which he does not feel competent to advise, or involving the draft- 
ing of a document of unusual legal complexity, he will call in a bar- 
rister to assist and instruct him to advise or settle the document. As a 
barrister by tradition is under no contractual duty to the lay client, so 
cannot be sued in negligence, a somewhat curious consequence of the 
solicitor instructing a barrister is that the client usually has no remedy 
if his case is mishandled. The solicitor is not negligent if he properly 
instructs a competent barrister and the barrister cannot be sued. 

When considering the younger members of both professions, there 
are some striking differences between starting as a barrister and as a 
solicitor. A newly qualified solicitor will have little or no difficulty in 
finding employment at a reasonable salary with another solicitor or 
established firm and, when he has had several years in practise, will 
usually find no difficulty in obtaining a partnership. Hence he is 
assured of a reasonable income from the beginning of his career, but 
while most solicitors manage to make a reasonable living, very few 
are able to earn really high remuneration by purely legal work, and as 
I have said, they are not eligible for most judicial positions of impor- 
tance. They are, however, becoming increasingly employed as direc- 
tors of companies and general business advisors, and the leading mem- 
bers of the profession are often held in high public esteem and 
appointed as chairmen and members of Government Committees and 
to other public appointments. A barrister, on the other hand, cannot 
be employed or join a partnership. He may, by arrangement with an- 
other barrister, “devil” for him in a particular case, i.e., draft a docu- 
ment for the other to approve, or take over a case or part of a case 
in Court when the other is unable to be present. Apart from this, his 
only prospect of work lies in satisfying solicitors that he is qualified to 
handle their cases. It takes a young man a considerable time before 
he will get together a sufficient practise to live on and about two-thirds 
of those who start fail to do so and leave. Even those who are ulti- 
mately successful will probably take three to five years before they 
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reach a level of remuneration which a solicitor would get the day after 
he was qualified. On the other hand, the ultimate rewards may be 
much higher. There is the prospect of a judicial post and a leading 
Q.C. is one of the most highly remunerated men in England when he 
is at the peak of his practise. High progressive taxation has, however, 
largely reduced the attractions of a profession which is based on a 
considerable preliminary period of ill-paid and under-worked appren- 
ticeship, followed by higher remunerated over-work in middle age for 
those who stay the course. 

The English legal profession, whose training I am about to con- 
sider, thus consists of 

(1) About 400 full time Judges and judicial officers, 

(2) About 1200 barristers in full practise, another 800 or so in 
part practise, some 300 in Government service, a considerable 
number in business or other occupations in England and a large 
number whose home is overseas, 

(3) About 19,000 practising solicitors, which includes a 
number in Government service; there are also a considerable 
number who are assistants to practising solicitors or in semi-legal 
business or other occupations and do not take out practising cer- 
tificates. 

As the population of England and Wales is about 46,000,000 this 
means there is roughly one Judge or judicial officer (excluding lay 
magistrates) for each 115,000 people and one practising lawyer (barris- 
ter or solicitor) for each 2,000 or so. The ratio of Judges and lawyers to 
population is, I believe, considerably higher in the U.S.A. 

Judicial appointments and both professions are open to women 
although no woman has yet been appointed to the senior judicial 
appointments. As barristers or solicitors, only a few have so far 
become regarded as leading members of their profession. 


THE UNIversITy EpuCATION OF A LAWYER 

A law degree at a university, or indeed any university degree, is 
not necessary for a person to qualify as a barrister or solicitor. The 
majority of practising members of the Bar and about half the prac- 
tising solicitors have in fact taken a university degree, and the great 
majority of the present leading members of both professions did so. 

A university degree in law in England is not the same as a law 
degree in your country. With us, it is an undergraduate degree, 
normally a three year course in the elements of law which is usually 
started by a boy or girl at the age of 18 or 19 who has just left school. 
The basic object of any undergraduate degree in England is the same: 
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to teach the student to think, to absorb knowledge, and to express his 
thoughts and his knowledge clearly and accurately. Whether he takes 
it in law or science, mathematics, classics, or in any other discipline, 
the subjects he is learning are intended to be used as a means for pro- 
moting his general education and only incidentally as a preliminary to 
a professional qualification. 

Whilst most undergraduates who intend to make law their ulti- 
mate profession will read law at university, this is by no means a 
universal rule. They may take their degree in any discipline at this 
stage and, in particular cases, may find other disciplines than law more 
beneficial in the long run. 

On the other hand, a number of undergraduates who have no 
intention of making law their profession will take law as their 
under-graduate subject. Only about 50% of undergraduates studying 
law at my own Law School intend to become practising lawyers; the 
rest are planning to become government servants, or go into business 
or to some other occupation. Hence the undergraduate law degree at 
an English university is not geared to the practical training of the 
would-be lawyer. It aims to take the main branches of English law 
as subjects for study and theoretical analysis and does not teach at 
all those specialist subjects such as Company Law and Tax Law 
which can only be understood by persons who have a general ground- 
ing in the main branches. This does not mean that we teach law in a 
remote ivory tower entirely detached from real life. We do send our 
pupils to see the courts; they have moots, and are taught to take a 
practical view of legal problems. But the emphasis is on the general 
training of the individual to think, learn and express himself as a 
lawyer rather than on teaching him to be an efficient practising 
lawyer. 

We have got University facilities for further teaching and post- 
graduate degrees in specialised branches of law, which in London 
University are utilised to a considerable extent both on a full-time 
and evening teaching basis, but the great majority of would-be bar- 
risters or solicitors who go to university leave it when they have 
graduated and enter their respective professions. To these I must 
now turn. 


THE QUALIFICATION AND TRAINING OF A BARRISTER 

To become a barrister, it is necessary to obtain admission as a 
student to one of the four Inns of Court, Lincoln’s Inn, Gray’s Inn, 
and Inner and Middle Temple. To obtain admission, you must have 
certain educational qualifications and be of good character. The 
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educational qualification is not particularly high and falls considerably 
short of a university degree, though it is tending to rise. 

Having obtained admission, you must then “keep terms” and pass 
examinations. Keeping terms is a typically English historical survival; 
it means that you must eat dinner in the Hall of the Inn on a specified 
number of nights during twelve terms. A term is a period of 23 days, 
which occurs four times a year, so that from admission as a student 
until call to the Bar a period of three years must normally elapse. 
The object of dining in Hall is to bring the student in contact with his 
fellow students and the more senior members of his profession, and to 
get him accustomed to the traditions and etiquette of the Bar. A 
university student may start keeping terms before he has graduated. 

The examinations which a student must pass before he is called 
to the Bar are in two parts. Part I consists of five papers: 

(1) Roman Law 

(2) English Constitutional Law and Legal History 
(3) Law of Contract and Tort 

(4) Criminal Law 

(5) Law of Real Property 


Candidates from India or Africa, or who intend to practise there, 
may take Hindu Law, Muhammadan Law, or Roman Dutch Law in 
lieu of the Law of Real Property. In each case a knowledge of the 
general principles is required and none of the papers is of a very high 
standard. They may be taken separately or all together and a candi- 
date who has obtained a university law degree will be exempted from 
any papers in the Part I examination if he has obtained a reasonable 
standard in that subject in his university examination. 

The Part II examination also consists of five papers, but these 
must all be taken at the same examination and may not be taken 
separately as with Part I. Here the subjects are: 

(1) Common Law (this is a more advanced study of Contract 
and Tort with some special subjects in that field) 

(2) Equity 

(3) Civil and Criminal Procedure 

(4) Law of Evidence and Company Law (2 half papers) 

and (5) in two half papers selected from 

(a) Practical Conveyancing 
(b) Divorce Law and Procedure 
(c) Conflict of Laws ; 
(d) Public International Law. 
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Justice George W. Bristow of the Supreme Court of Illinois, M. S. Szymczak, 
Governor of the Federal Reserve Board, and Robert A. Sprecher, Presiding Chair- 
man of the National Conference of Bar Examiners. 


The standard of Part II is, of course, higher than in Part I but 
even so is not particularly exacting. The official publication of the 
Council of Legal Education states that “given average ability and 
industry, no difficulty should be found in passing the examination 
within three years of admission as a student.” 


The Council of Legal Education, which is a body set up by the 
four Inns of Court, provides courses of study for both parts of the 
examination but these are not compulsory, and students may, if they 
wish, study privately with tutors or other educational bodies, and 
there are a number of correspondence courses available. 


In effect, therefore, the requirements for call to the Bar are not 
particularly onerous. The fact that a barrister cannot get a case direct 
from a member of the public but must do so through a solicitor means 
that the public do not have to be protected from barristers with inade- 
quate knowledge. The emphasis of training for the Bar is that no bar- 
rister can regard himself as equipped to practise in England as soon 
as he has been called; considerable subsequent practical experience is 
essential. For years there has been a convention that as soon as a 
student has taken his final examination he should become a pupil of a 
practising barrister and should work in that barrister’s chambers for 
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six months or a year. His master gives him the run of his papers, takes 
him with him to Court, allows him to sit in on conferences and gen- 
erally teaches him by precept and example what is required of a 
barrister. Recently this convention has been formalized by requiring 
every barrister on call to undertake not to practise in England without 
a period of pupilage. Those barristers who do not intend to practise 
at all or who are intending to practise in another part of the Common- 
wealth are not, of course, affected by this undertaking. 


In general, the young barrister will not obtain any work on his 
own until he has completed his pupilage when he joins a set of cham- 
bers, and it will be the responsibility of the clerk of the chambers, who 
will be in touch with a number of solicitors who regularly instruct 
the members of the chambers, to find him suitable small work. For 
some time, however, he is unlikely to be entrusted with any work of 
substance but if he is in good chambers where there is plenty of work 
about he will do some “devilling” for more senior members of the 
chambers and may get occasional work during vacations when the 
more senior members are on holiday. A great deal of a young bar- 
rister’s success depends upon the competence and standing of the clerk 
of his chambers. If the clerk is trusted by solicitors, his suggestion 
that Mr. X might be suitable for a particular small case may well be 
accepted and Mr. X is started on his way. 


However competent he is, the acquisition of a practise at the Bar 
is largely a matter of chance as the problem is the familiar hen and 
egg one. Until a barrister has had considerable experience in handling 
cases he is not really competent. On the other hand, he cannot gain 
that competence without having some cases to do. A great deal de- 
pends on his getting into good chambers where there is plenty of 
work and a good clerk. When the young barrister has got his first 
experience, a lot will then depend on whether, and when, the more 
senior members of his chambers become Q.C.s or take judicial appoint- 
ments, thus releasing work which is likely to go to their more junior 
colleagues in the same chambers. 


The Council of Legal Education provides courses, again not 
compulsory, for training young barristers in the practical work of 
their profession; these are a comparatively new development and a 
good deal of ingenuity and hard work have gone into devising courses, 
mostly supervised by practising barristers, which train the young man 
to deal with those situations he is likely to meet in practise. For in- 
stance, one of the Court Rooms of the High Court in London after 
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Court hours and the service of a County Court Judge are often util- 
ised to set the stage for practise in Court procedure. 

In the criminal field, there is a certain amount of work available 
for young advocates in defending persons charged with crimes who 
have little money. The gradual extension in England of free legal aid, 
paid for by the State, in criminal work is limiting this avenue for 
gaining experience as, where there is any substantial defence avail- 
able on a serious charge, it is now possible for an accused person with 
no money to obtain the services of a more experienced man. 

In addition the Inns of Court run moots for students and young 
barristers and there are various other organisations providing similar 
facilities. 

In effect, the young barrister, after passing a not very severe 
examination, is thrown in at the deep end to sink or swim. The majority 
sink and cease to practise after a few years. Those who survive due 
to a combination of luck, ability, and entry to good chambers, wi!l 
gain their knowledge from practical experience in the Courts rather 
than from formal teaching. 


THE QUALIFICATION AND TRAINING OF A SOLICITOR 


The same emphasis on practical experience is found in the solic- 
itor’s training but as the young solicitor is entitled, when qualified, to 
take instructions direct from the public, the standards of the exami- 
nations he has to pass are somewhat harder than those of the Bar. 

To become a solicitor, a man must have attained certain general 
educational standards and be a British subject of good character. He 
has to find some solicitor who is prepared to take him as an articled 
clerk—i.e., an apprentice—for a period of five years. In the case of 
persons who have obtained a university degree before being articled 
this period is reduced to three years. During his articles the clerk will 
work in his master’s office and learn the practical elements of his 
profession. He also has to take two examinations, the Intermediate 
and Final. The Intermediate examination consists of four papers: 

(1) the Elements of the Law of Real Property 

(2) The Principles of the Law of Contract and Elements of 
the Law of Tort 

(3) Public Law, comprising the Law and Custom of the Con- 
stitution, the organisation of the Courts of Justice with 
the outlines of their past history, the organisation of the 
legal profession and the elements of procedure and 
criminal law and the law of evidence 

(4) Trust accounts and bookkeeping. 


14 








If the clerk has obtained a university degree in Law before being 
articled, he will be excused from the first three papers and will only 
have to take trust accounts and bookkeeping. The first three papers 
must all be taken at the same examination; the trust accounts and 
bookkeeping portion may be taken separately. 

The final examination, which the clerk normally takes at the ex- 
amination immediately preceding the expiry of his term of articles, has 
seven papers; five of these are compulsory, viz.: 

(1) the Law of Real and Personal Property with special ref- 
erence to Conveyancing 
(2) the general law of Contract and the Law of Torts 
(3) the Law of Wills and Succession and the Principles and 
Rules of Equity and Trusts 
(4) the Law relating to Income Tax, Death Duties and Stamp 
Duties 
(5) Company Law (i.e. Corporation Law) and Partnership. 
For the other two papers the candidate may choose one paper from 
each of two groups. 

The first group includes: 

(1) The practise of Magistrates Courts 

(2) Conflict of laws and law and procedure in matrimonial 
causes 

(3) Local government law and practise 

(4) Patents, copyrights, designs and trade marks 

The second group consists of: 

(1) High Court procedure 

(2) Sale of goods, negotiable instruments, master and servant, 
industrial injuries, hire purchase, insurance (other than 
marine), bailment, carriage of goods (other than by sea), 
and innkeepers 

(3) Admiralty law and practise, carriage of goods by sea 
and marine insurance 

(4) Town and country planning law and practise. 

The Law Society, which is the governing body of solicitors, pro- 
vides courses in London both for the Intermediate and Final exami- 
nations and also has arranged with a number of provincial univer- 
sities for courses for clerks who are articled outside London. The 
student who has taken a law degree at a university need not attend 
these courses, although a few do. The others usually go to private law 
coaches, who specialise in preparing students for the examinations. 


15 





ae 





Bar Examiners Robert T. Green and Loren E. Souers, Jr., of Ohio return the 
smile of Mrs. Elizabeth M. Cox of Washington, D. C., one of the two women now 
serving as Bar Examiners. 


Articled clerks without a law degree have to attend the Law Society’s 
courses which in London involve absence from the office for about 
twelve months in total. Hence a would-be solicitor must have attended 
courses—either at University or the Law Society’s School—a require- 
ment which is not compulsory at the Bar. 


Hence in order to become a solicitor a boy leaving school must 
either be articled for five years, of which he will spend a year under 
instruction at the Law Society’s courses, or if he takes a degree at a 
university he will spend three years there and then three years in 
articles. Those who take law degrees are exempt from further com- 
pulsory courses, although they will probably go to a law coach for the 
final examination. 


A comparison between the subjects for the solicitors’ final exami- 
nation and those of Part II for the Bar show that a considerably wider 
field of knowledge is required for the would-be solicitor than that of 
the barrister. On the other hand, the great majority of persons taking 
the solicitors’ final examination intend to practise in England, although 
a number will go into central or local government service. Many stu- 
dents taking the Bar final, as I have said before, have no intention of 
practising in England. For both professions the emphasis on prac- 
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Bar Examiners Mack V. Traynor and Norman G. Tenneson of North Dakota 
chat with Mrs. Ellen E. Sterritt, Executive Secretary of the Massachusetts Board 
of Bar Examiners. 






















tical training is high, which reflects the general attitude of the 
legal profession which takes comparatively little account of academic 
law. Just as it is unknown for an academic lawyer to be appointed as 
a Judge, so few practising lawyers would regard a purely academic 
lawyer as competent to practise. 

It is, of course, much easier for the young solicitor to obtain his 
experience than the young barrister, as the former will normally start 
his professional career after qualification as an employee of a firm of 
solicitors and he will only gradually assume ultimate responsibility for 
the work he does. The young barrister, however, must take complete 
responsibility for any case he undertakes from the moment when he 
is called, except when he is acting as devil for another. 


LIKELY CHANGES IN THE FUTURE 

I now come to the last part of my talk; what may happen in the 
next ten years? 

Both professions are doing a considerable amount of re-thinking 
at the moment about their methods of training and introduction of 
young persons into the profession. 

There is not likely to be very much change in the general content 
of the Bar examinations so long as these serve the dual purpose of 
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qualifying persons to practise in England and in many other parts of 
the Commonwealth. Consideration is being given to the possibility of 
having common examinations for solicitors and barristers, but owing 
to the differing requirements of both professions there is, I think, little 
prospect of their being completely equated. Probably no great diffi- 
culty would be found in having a common first examination and this 
possibility is under active discussion, but the more extensive coverage 
required by solicitors in subjects peculiarly English, e.g., taxation law, 
coupled with the requirements for the Bar on the law of evidence and 
options suitable for candidates from the West Indies and Africa, makes 
a common examination unlikely. There is, however, a growing tend- 
ency for the newly emerging nations of the British Commonwealth to 
insist on the lawyer qualifying at home; India already largely does so, 
Ghana has arranged to do so, Nigeria and the West Indies will prob- 
ably do the same. If this tendency goes much further the English Bar 
qualification may only be sought for in 10 years’ time by persons 
living in England; this would largely reduce the number of students 
and would simplify the problem of devising a better form of quali- 
fication. 

With both professions there is a growing awareness of the desir- 
ability of a university training before entry to the profession. Solicitors 
are contemplating re-arranging their entry requirement sec as to put a 
greater emphasis on facilitating university entrants and discouraging 
others. It may be that in ten or fifteen years a university degree will 
be made an essential qualification before entering into articles. At 
least two years’ practical experience in an office will, I am sure, be 
required as an essential part of a solicitor’s training. 

The Bar also have under consideration the possibility of partner- 
ship. This idea runs contrary to the cherished traditions of individual- 
ism at the Bar, but it is rapidly becoming clear that without partner- 
ship or some other method by which the young entrant can be fully 
employed and adequately remunerated there is little prospect of 
attracting sufficient young men to the profession to replace wastage. 

Complete fusion of the two professions has often been talked about, 
but raises so many practical problems and conflicts with so many per- 
sonal interests that I do not believe it will come in my lifetime. What 
may come is a greater facility of transfer from one profession to the 
other. At present there are limited arrangements whereby barristers 
and solicitors of five years’ standing may transfer without too great 
difficulty, although the regulations do not make it easy. A few well- 
known barristers, including some Judges, started life as solicitors and 
transferred to the Rar, and some barristers have become successful 
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solicitors. There could be a strong case for encouraging young men to 
become solicitors first, gain their practical experience in a solicitor’s 
office and then do two or three years as employed solicitors before 
joining the Bar. A man who had done this and who had specialised in 
advocacy as a solicitor before the lower courts would come to the Bar 
much better qualified than many young barristers of a similar age 
who had adopted the normal approach. Even so, any man who had 
reached the stage of two or three years’ standing as a solicitor would 
run a substantial financial risk in changing over even if he had the 
qualities likely to make him a successful barrister. 


Every suggestion that can be made for improving what is gener- 
ally regarded as an unsatisfactory situation as far as the Bar is con- 
cerned raises considerable practical difficulties. As lawyers by training 
and inclination are equipped to see all difficulties and to argue at 
length the merits and demerits of every possibility, there is always a 
tremendous force operating against any major changes. 


I have little doubt though, that for many years to come both 
professions—or a fused profession if one came about—would insist on 
some period of practical training in office or chambers as an essential 
part of a young lawyer’s education. I cannot myself see English law- 
yers accepting, in the foreseeable future, the concept that a University 
Law School training could, by itself, qualify a man as a practising 
lawyer. 


Changes in Bar Examiners’ Directory 


District oF CoLumsia: Preston C. King, Jr., Munsey Building, 
Washington, replaces Charles B. Murray. 


MassacHuseEtts: Robert W. Meserve, 75 Federal Street, Boston, 
succeeds the late Arthur L. Brown. 


MisstssipP1: Edmund A. Wilson, Box 1458, Pascagoula, and Vin- 
cent J. Brocato, Box 509, Clarksdale, replace Norman C. Brewer, Jr., 
and R. Pearce Phillips. Ebb J. Ford, Jr., is Chairman of the Board 
and Lawrence W. Rabb, Vice-Chairman. 


Nevapa: Jack E. Hull advises that his correct mailing address is 
518 Idaho Street, Elko. 


RuopeE Istanp: Arthur H. Feiner, 315 Hospital Trust Building, 
Providence, takes the place of Judah C. Semonoff. 
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Why He Failed the Bar Examination 


The following excerpt from the Law Report in the London Times 
for October 7, 1960, was sent in by Homer D. Crotty, former member 
of the California Committee of Bar Examiners and past Chairman of 
the Section of Legal Education and Admissions to the Bar: 


HIGH COURT OF JUSTICE 
QUEEN’S BENCH DIVISION 
FAILURE IN BAR EXAMINATION: 
NO DAMAGES 
ESIEN v. WOODWARD 
Before Mr. Justice H1iLBery 

His Lorpsuip dismissed this action by Mr. Michael Ekpo Esien, 
a citizen of Nigeria, of London Central Y.M.C.A., for damages of £432, 
being the cost of one year’s preparation for the Bar Final Examina- 
tion of May, 1960, £6 5s., the fee for entering the examination, and 
the cost of one night’s lodging, £1. Mr. Esien claimed the damages 
from Mrs. Ada Francis Woodward, of Mount Pleasant Villas, London, 
N.4, in respect of her alleged breach of a contract to accommodate 
him as a lodger from May 13 to May 21, 1960. Mrs. Woodward ad- 
mitted that she put Mr. Esien’s belongings outside her house on 
May 18, but claimed by her defence that she was justified in doing 
so by reason, inter alia, of Mr. Esien’s assaulting her by kissing her 
and squeezing her arm and knee, and by reason of his insolent be- 
haviour. The Bar Final Examination took place on May 18, 19, and 
20, 1960, and Mr. Esien failed to satisfy the examiners. 

Mr. Esien first joined as defendants to this action Mrs. A. R. 
Munford, Mrs. Woodward’s deceased mother, Mrs. Florence Mary 
Moreton-Smith, a representative of the British Council, and Mr. 
V. N. Muoneke, a Nigerian Government representative, but the names 
of these defendants were struck out by the master before the action 
came to trial. 

Mr. Esien appeared in person; Mr. I. Starforth Hill appeared 
for Mrs. Woodward. 


QUIET ENJOYMENT FOR BAR FINAL 


Mr. EsIEn, giving evidence, said that he rented a room from 
the defendant, Mrs. Woodward, from the evening of May 13, 1960, 
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to the morning of May 21, 1960, for the particular purpose of staying 
there to revise for and sit the Bar Examination. The consideration 
was £5 10s., but in reality the defendant demanded £5 17s. and 
that was paid. He had expressly stipulated for quiet enjoyment— 
that was, that he was not to be disturbed. He went to the house on 
the evening of May 13 and the defendant showed him to his room. 
Ever since that, almost all the terms of the contract had been broken. 


Mr. Justice Hitsery.—Why?—I find it difficult to understand. 
I did not have quiet enjoyment. She disturbed me. 


His Lorpsu1p.—This was not a tenancy. You were a lodger. 


The witness.—The defendant frequently came to my room and 
spoke to me unnecessarily. She deliberately disturbed me. I gave no 
cause for complaint. I didn’t cause any trouble. I was there until 
May 18. On the night of May 17, the eve of the Bar final, the de- 
fendant delivered a letter to me, enclosing a cheque for £2, telling 
me to vacate the room by 12 p.m. the next day. I replied that it was 
not feasible because of the examination on that day and sent the 
cheque back. When I left on May 18 to take the first paper I locked 
my room and took the key with me. On my return the same evening 
I was shocked to find my belongings not only out of the room but, 
worse, out of the house. The defendant refused me re-entry. In spite 
of the good offices of P.C.265 of “Y” Division the defendant refused 
to let me in and after an argument developed I was forcibly ejected 
from the premises. I handed over the key in the presence of the 
police and then had difficulty in collecting my things together be- 
cause they had been bundled out. 


That morning I wasted a great deal of time and I did not eat 
till late at night because I was looking for somewhere to stay. I could 
not find other accommodations that night ana 1 spent a sleepless 
night in the London central Y.M.C.A. study hall because the hostel 
was full. As a result of this nightmare I was not in a fit and proper 
condition to continue with the examination, but I did continue and 
I failed. 


His Lorpsuip.—Have you sat for it before? Yes, about twice. 
I failed, but that was because I had not fully prepared and I regarded 
them as tests. I should have said that the policeman persuaded me 
to take the cheque for £2 from the defendant. I had refused it once, 
but I eventually took it. But for the action of the defendant I would 
have passed the examination in May. 
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UNAPPRECIATIVE EXAMINERS 


His LorpsH1ip.—Why? No one can ever say whether he will pass 
or not. All too often after full preparation examiners show a lack of 
appreciation of our efforts. We all know that. But I dare say you 
found it difficult to do yourself justice. But how does that affect 
the defendant?—She knew I was there for the purpose of taking the 
examination. My special damage is £439 5s. 

His LorpsHip.—How could it be?—One year’s maintenance at 
£36 a month from April, 1959, to prepare for the examination. 

How could the defendant be responsible for that? You took this 
room in 1960.—The loss flowed. 

I don’t know whether you would have passed and I don’t know 
what chance you had or ever will have. Some people sit as many as 
a dozen times and never get through. I am sorry to say it but this 
is utterly irrecoverable as a head of damage. 


The witness.—The other damage was £6 5s. for the examination 
fee and £1 for the Y.M.C.A. The defendant alleges assault. 

His Lorpsuip.—You can leave that for cross-examination if you 
like —Yes, I will leave it. 


CROSS-EXAMINATION 

Cross-examined by Mr. Hitt, the witness said that after supper 
on his first evening he went up to his room and came down at about 
9:30 p.m. and said that he was hungry. The defendant made him a 
sandwich and some tea in the dining room. He had talked to her 
while she had been preparing it. Afterwards he had gone back to 
his room. 

Counsel.—Did you go over to the defendant and kiss her?—Pre- 
posterous. I did not. 

Did you know that the defendant locked herself in her room? 
—No. 

On the Saturday, that is the next evening, did you again come 
down after supper?—No. After supper I went to my room to revise. 
I did not come down again. 

Did you not come down at about 9:30 p.m. and talk to the de- 
fendant?—No. 

Did you not squeeze her arm and her knee or her leg?—It is false. 

Did she not say that she was a married woman and that it must 
stop?—It is a fabrication. It is not true. 
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Then, on the Sunday, did you not come down again after supper? 
—No. I stayed in my room. 

You asked if you could kiss her?—That is false. There is not a 
word of truth in it. 

And she said rather angrily that that was not included in full 
board?—It is false. 

Mr. Esren denied that on the evening of May 16 he kept coming 
into the dining room after the evening meal and turning the wireless 
on, and that he turned it up loud and laughed at Mrs. Woodward. 
Mrs. Woodward had been rude to him. 


* * * 


Later the witness admitted that he had accepted £2 from Mrs. 
Woodward on the evening of May 18. He did so because the police 
officer advised him to do so. He had cashed the cheque because it 
was crossed and, therefore, useless until it was cashed. 

His LorpsHip.—Have you in the course of preparation and re- 
vision for the Bar Finals read of accord and satisfaction?—Yes. 

You were taking this £2 in satisfaction of your claim for breach 
of contract?—No. 

Mrs. FLoreENcE Mary Moreton-SmitH was called as a witness 
by Mr. Esien. 

His Lorpsuip (to Mr. Esien).—It is now up to you to ask such 
questions as you want to ask, taking care, of course, not to ask lead- 
ing questions. 

Mr. Esten.—I want her to give evidence voluntarily. 

His LorpsHip.—Ask her questions. Why have you brought her 
here and put her in the witness box? 

Mr. Esren then asked the witness two questions, and paused. 

His Lorpsuip.—I am waiting for your questions to the witness. 
. . . Well, they don’t seem to be forthcoming. I am sorry that you 
have been troubled, Mrs. Moreton-Smith. 

POLICE-CONSTABLE DoNnaLp STuaRT MAxweE.i Wart, of the Met- 
ropolitan Police, called by Mr. Esien, said that he had seen Mr. Esien’s 
belongings outside the house when he was called to the lodgings on 
May 18. He could not remember telling Mr. Esien to accept Mrs. 
Woodward’s cheque for £2. 

Mr. Esten.—Was I not forcibly ejected from the premises?—No. 

His Lorpsuip (to Mr. Esien).—Have you any other witnesses? 
—No. 
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NO HARD WORDS 


His LorpsHip.—You see, Mr. Esien, even if I assumed for a 
moment that there was a breach of the contract to let you have occu- 
pation till May 21, the only damage would be the cost of providing 
what was to be provided under the contract. For that, you claim £1. 
You were offered £2 by the defendant and you have accepted it. 
It is impossible—I won’t use hard terms—for you to suggest that that 
breach resulted in the loss of your maintenance for the previous 12 
months because you failed the examination. I have no idea whether 
you would have passed or not. It cannot possibly be the result of 
any such breach. I am astonished that you have got as far as being 
qualified to sit for the final of the Bar Examination and can make 
any such claim. I am sorry that you have not profited more from 
your studies than to make such a claim. I am very inclined to say 
very hard things about such an action being brought, and in the High 
Court. At one stage you even joined Mrs. Moreton-Smith, whom you 
called today as a witness, and made her a defendant. 

His Lorpsuip said that he was not going to bother to listen to 
the defendant, for there had been an accord and satisfaction. There 
would be judgment for the defendant with costs. 

Mr. Esren.—I ask for a stay of execution. 

His Lorpsuip.—Certainly not! Certainly there will be no stay of 
execution. 


For Your List of Approved Law Schools 
At the midwinter meeting of the American Bar Association, on 
February 20-21, 1961, the University of San Diego School of Law, 
San Diego, California, was granted provisional A.B.A. approval subject 
to annual inspections until full approval be granted. 


What is Hearsay? 
Frank Andrews, Chairman of the New Mexico Board of Bar 
Examiners, reports the following answer in a bar examination: 
“Hearsay is a statement made in court of a statement made out 
of court to prove the statement made in court.” 





*% Annual Meeting, August 7-8 


St. Louis, Missouri 
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